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8 CFR Ch. I (1–1–16 Edition) § 239.2 

§ 239.2 Cancellation of notice to ap-
pear. 

(a) Any officer authorized by § 239.1(a) 
to issue a notice to appear may cancel 
such notice prior to jurisdiction vest-
ing with the immigration judge pursu-
ant to § 3.14 of this chapter provided 
the officer is satisfied that: 

(1) The respondent is a national of 
the United States; 

(2) The respondent is not deportable 
or inadmissible under immigration 
laws; 

(3) The respondent is deceased; 
(4) The respondent is not in the 

United States; 
(5) The notice was issued for the re-

spondent’s failure to file a timely peti-
tion as required by section 216(c) of the 
Act, but his or her failure to file a 
timely petition was excused in accord-
ance with section 216(d)(2)(B) of the 
Act; 

(6) The notice to appear was improvi-
dently issued, or 

(7) Circumstances of the case have 
changed after the notice to appear was 
issued to such an extent that continu-
ation is no longer in the best interest 
of the government. 

(b) A notice to appear issued pursu-
ant to section 235(b)(3) of the Act may 
be canceled under provisions in para-
graphs (a)(2) and (a)(6) of this section 
only by the issuing officer, unless it is 
impracticable for the issuing officer to 
cancel the notice. 

(c) Motion to dismiss. After com-
mencement of proceedings pursuant to 
8 CFR 1003.14, ICE counsel, or any offi-
cer enumerated in paragraph (a) of this 
section, may move for dismissal of the 
matter on the grounds set out under 
paragraph (a) of this section. 

(d) Motion for remand. After com-
mencement of the hearing, ICE coun-
sel, or any officer enumerated in para-
graph (a) of this section may move for 
remand of the matter to district juris-
diction on the ground that the foreign 
relations of the United States are in-
volved and require further consider-
ation. 

(e) Warrant of arrest. When a notice to 
appear is canceled or proceedings are 
terminated under this section any out-
standing warrant of arrest is canceled. 

[62 FR 10366, Mar. 6, 1997, as amended at 68 
FR 35276, June 13, 2003] 

§ 239.3 Effect of filing notice to appear. 
The filing of a notice to appear shall 

have no effect in determining periods 
of unlawful presence as defined in sec-
tion 212(a)(9)(B) of the Act. 

PART 240—VOLUNTARY DEPAR-
TURE, SUSPENSION OF DEPORTA-
TION AND SPECIAL RULE CAN-
CELLATION OF REMOVAL 

Subpart A—Removal Proceedings 
[Reserved] 

Subpart B—Cancellation of Removal 

Sec. 
240.21 Suspension of deportation and adjust-

ment of status under section 244(a) of the 
Act (as in effect before April 1, 1997) and 
cancellation of removal and adjustment 
of status under section 240A(b) of the Act 
for certain nonpermanent residents. 

Subpart C—Voluntary Departure 

240.25 Voluntary departure—authority of 
the Service. 

Subpart D—Exclusion of Aliens (for Pro-
ceedings Commenced Prior to April 1, 
1997) [Reserved] 

Subpart E—Proceedings To Determine De-
portability of Aliens in the United 
States: Hearing and Appeal (for Pro-
ceedings Commenced Prior to April 1, 
1997) [Reserved] 

Subpart F—Suspension of Deportation and 
Voluntary Departure (for Proceedings 
Commenced Prior to April 1, 1997) 
[Reserved] 

Subpart G—Civil Penalties for Failure To 
Depart [Reserved] 

Subpart H—Applications for Suspension of 
Deportation or Special Rule Cancella-
tion of Removal Under Section 203 of 
Pub. L. 105–100 

240.60 Definitions. 
240.61 Applicability. 
240.62 Jurisdiction. 
240.63 Application process. 
240.64 Eligibility—general. 
240.65 Eligibility for suspension of deporta-

tion. 
240.66 Eligibility for special rule cancella-

tion of removal. 
240.67 Procedure for interview before an 

asylum officer. 
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